#39.32 9/2/75
Memo1aadum T5=66
Subject: Study 39.32 -~ Wage Garnishment Procedure

You will recall that the Commission has approved two recommendations relating
to wage garnishment. One relating to wage garnishment exemptions has been printed
and leglislation to effectuate this recommendation was submitted as Assembly Bill 90
to the 1975 sesslon of the legislature. This bill passed the Assembly but wes held
in the Sepate Judiclary Committee. The vote was two members for, three members
against, and the remaining members either absent or noi votlng. This represents
the third attempt to revise the wage garnishment exemptions.

The other recommendatlion approved for printing relates to wage ge rnishment
procedure. We are hopeful that we will have our printed report in time for the
October meeting. The leglslation to effectuate this recommendation was introduced
as Senate Preprint Bill No. 3 (copy attached).

The staff belleves that the wage garnishment procedure bill {Senate Preprint
Bill No. 3) should be revised to contimue the substance of the existing exemption
gscheme: Generally, exemptions are determined by the federal law; 8 hardship exempe
tion is provided, but the hardship exemption does not apply where the debt is fgr
common necessaries or is for services of an employee or former employee of the judg-
ment debtor. We also would elimliate the special provisions relating to garnishment
for support; this should be covered by the wage assignment procedure fer support
which has priority over wage garnishment), and & provision should be added to that
statute to permit the wage asalgnment for support to include an amount for delinguent
support. A bill was introduced by Assemblyman Mcilister to allow the wage assigne
ment for support to include an amount for delinquent suppert In addition to the
amount for current support payments; if that bill does not pass, we would include
its substance in the Commission recommendation. The staff proposed revisions ~would
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greatly simplify the proposed legislation and should eliminate the objections
that would be made if the proposed legislation attempted to revise the exemp~
tions.

The staff makes the above recommendation because we belleve that the Com-
mission has done all it should to change the wage garnishment exemptlons. Cther
interested groups can continue this effort if they wish. However, it 1is ilmportant
to reform the wage garnishment procedure. For that reascn, we recommend that
the proposed legislation be revised to make the needed procedural reforms.

Exhibit I (attached) shows the necessary revisions te accomplish the staff
recommendation. The reason for most of the revisions should be obvious. The

following comments are made concerning the other revisions.

Section 723.024

This revision is needed because to withhold $1 in addition te the ameunt
provided by federal law would violate federal law. Hence, the $1 mist come from

the amount withheld pursuant to federal law.

Section 723.074

The amounts withhceld pursuent to federal law should be adequate for the
ordinary tax withholding order. The proposed legislation permits the taxing

agency to obtaln a court order for a greater amount.

Section T723.075

We have eliminated the court hearing on denial of a hardshlp exemptlon by
the taxing agency. This hearing is cousidered unnecessary since the taxing agency

will only take the amount an ordipary creditor can take under federal law.

Staff Recommendation

The staff recommends that Senate Preprint Bill No. 3 be revised as indicated
in Exhibit I {attached) and submitted for enactment at the 1976 legislative ses-

sion. The enactment of the revised bill would have the followlag major benefits:
.



{1} Mail service by the levying officer would be authorized with a flat
$6.50 fee for all services of the levying officer in place of the present fees
which include amounts for travel.

(2) A continuing levy on the earnings of state and local public employees
would be authorized.

(3} The employer vould be permitted a one-dollar service charge for each
withholding.

(4} A series of state-wide uniform forms would be developed to make the
wage garnishment procedure more efficieat and businesslike.

(3) A 10-day delay in the effective date of a withholding order will per-
mit the employei to process the order in a businesslike way rather than having
to withhold on earnings due on the date the order is received.

(6) A provision for monthly payment by the employer will avold the neces-
sity of hils preparing and sending a check for withheld earnings after each payday.
This will minimize the burden of both the employer and the levying officer.

(7} The harsh effects of a withholding order for delinguent state taxes
will be mitigated.

(8) The employee will be permitted to revoke a wage assigmment (other than
a wage assigmment for support under Civil Code Section 4701) inscfar as it
relates to wages uneariaed at the time he revokes the assignment.

(9) Information will be provided to the debtor concerning his right to
claim the hardshlp exemption and the effect of the wage garnishment. The debtor
will be required to submit a complete financial statement in comnection with his
claim for a hardship exemption.

(10} A more equitable system for dealing with priorities among creditors
will be provided. In addition, the judgment debtor will be preverted from giving

one creditor preference over cthers by a wage assignment.
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{11) Although employers would be protected against liabllity for good
faith errors, provisions are included that will preclude the employer and
employee from deferring or accelerating the payme.t of earnings to defeat the
creditor's rights and to authorize civil actions by creditors to obtain the
amounts that employers are reguired to withhold but fail to withhold and pay
over to the creditor.

(12} Provisions prescribing manner of service and who may be served to
make good service on the employer should make mail service a useful and effective
procedure.

{13) The bill contains other provisions (such as time of return on levy)
which the levying offilcers have advised us will improve the wage garnlshment

procedure.

Respectfully submitted,

John H. DeMoully
Executive Secretary



Memo 75-66 EXHIBIT I

STAFF PROPOSED REVISIONS OF SENATE PREPRINT BILL No. 3

Sectinﬁ T23.02k (pages 16 and 17)

723,024, Eeeh Notwithstanding any other provision of this chapter,
esbh time an employer makes a éeductﬁim from an employee's earnings pursuant
to an earninge withholding order, be may make-sn-addithenai-dedussiea-ef
retain one dollar ($1) amé-sedein-A% from the amount required fo be withheld

as & charge for his services in ccuplying gj.th--tha earnings withholding
oxrder.
Section 723.030 (pages 18 and 19)

o Delete entire section.

Seetion +030 e 1
. Renm‘ber a8 Seetion 723.030.

Sections 723.050 ~ 723.052 (pages 19~22)
. Delete all of Sectipns 723.050, 723.051, and 723.052, and insert

the following: | . , 2
723.050. Except as otherwise provided in Sections ?23.930, 723.051,
T23.0Th, T723.075; and T723.076, the amount of the earmings of a judgment
dedtor to be witbheld pursuant to this chapter is the .maximun amount
sllowed by statute of the United States to be withheld from the earnings
of an exmployse on & garalshment of the sarnings of the employee.
723.051. Except as provided in Article 4 (comsending with Secticn
723.070), the portion of the suagnent dedtor's earnings which the
Judgnent debtor proves is necessa.nr for the use of the Judgment debtor
or the Juldgment debtorlrfmily suppocrted 1n ‘whole or in part by the
Judgment debtor is _m@t-—tfm hw wder. thia chapter unless the Judgment
is for a debt: |



, (l.)- Inewrred By the Judgment dobtor, the judgment debtor's
, ¥pouse, or the juigment debbour's rmﬂ;r for the common necessariaes
of life. ' |
(b} Incurred for personal services rendered by any employee or
former smployse of the judgment debtor. | |
| et Teoms Gwee )

723.074. (a) The state may ftself issue & withholding
. order for taxes under this section to collect a state tax
liability, The order shall specify the maximum amount
that may be withheld pursuant to the order (unpaid tax
‘liabilily inchiding any pesalties, accrued interest, and
| -(b)) The amount to be withheid by the employer
pursuant to an order issued iinder this section shall > the |
( amount reguired to be withheld pursuant to subdivision
A © {c) or such lesser amount as s specified in the;brder.
_ (¢) Unless aleaser amount is specified in the order, the

" amount to be witkheld putgnant to an order issued under
" this section is éwe-tiimee the maximum amourt that may
“be withheld under Section 723.05, oncepi-thet-the-state
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' Section 723.075 (pages 2-25)

783075, (a) This section apyplies to any withholding
order for taxes issued under this article.

. (b} Together with the withholding order for taxes, the
state shall serve upon the employer an additional copy of
the order and a nolive informing the taxpayer of the
effect of the order and of his right to hearings and
remedies provided in this chapter. Within 10 days from
the date of service, the employer shall deliver to the

* taxpayer a copy of the order and the notice, except that
immediate delivery shall be made where a jeopardy
withholding order for taxes has been served. If the
taxpayer is no longer em oved by the employer and the

. employer does not owe ich any earnings, the employer
is not required to make such delivery. - _
 {¢) The state shall. provide for an administrative

‘Ngaring to reconsider or. modify the amount to be
u&fhhﬁd pursuant to the wi g order for taxes, and

 4the taxpayer may roqnestsuchahm at any time after‘

“eervice 0;, the order. If the taxpayer requests a hearing,

. theh shall be provided, and the matter shall be
determir wM1mmmmmiﬂrmve§ .

b g‘w o, e Ghtermiopidon of the staie pu auan!

o y - " LAY i !"': Tyt AU . e d-

) ) - pioyer i not subject toany civil bty for
- ure to ml;l!;ye\:ith subdivision (bj. Nothing in this

‘ g ks the power of a court to hold the
subdivision limits th of court for failure to comply with

subdivision (b). . o
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Section 723.103 (pages 30.31)

‘employer is reguired

723077, (a) Subject fo subdivison {b), an employer

upon whom a withholding order for taxes is served shall
withhold and pay over earnings of the employee
pursuant to such order and shall cease tc withhold
earnings pursuant o any prior elrmings withholding
order.exeopithet g4vizhire dingordsior

oh M f

rei-in-Seetioriiide30: When an
to cease withholding earnings
pursuant to a prior earnings withholding order, he shall
notify the levying officer who served the prior earnings
withholding order that & supervening withholding order
for taxes is in effect. .

(b) An employer shall not withhold earnings of an

S Béd {5

" employee pursuant to a withholding order for taxes if a

prior withholding order for taxes is in effect, and, in such

"' case, the subsequent withholding order Yor taxes is

ineffective. -

~793.103. (a) The ieifying officer-shall serve upon theé

designated employer all of the following:
(1) The, original

withholding order. ~

. (2) The form for the ﬂfﬂW‘s return. ‘
B iy to emploves of earnings withholding
(3, Tho moHee o ibed pussuant to Sections 723,120

order in the form preacribe

upor i
_,.l{lagder.whichﬂw.'oraer was issued hay expired. .

d “one copy of the earnings

the time specified in subdivision

-5 No earnings withheiding order shall be served
on-383 for-the reburn.of the writ of execution



Article u6 A(Heaﬁﬁﬂl frmpe 3b)

Article 6. Forms j-Empleyevis-instavesicmss-
Wikhheldiag-Takliee

Bection 723.122 {page 35)

723.192. The “notice o empioyee of earnings
withholding crder” shail inform the judgment debtor of
all of the following:

(a) The named employer has been ordered to
withhold from the earnings of the judgment debtor the
maximum amounts allowed by law, or such other
amounts as are specified in the esrnings withholding
order,-and to pay these amounts over to the levying
officer for tramsmittal to the person specified in the order |
in payment of the judgment déscribed in the order.

(b} The mawimum manner in which the smewsds asmount
allowed by lav to.be withheld pursuant to Section 723.050
sn-hiiustmative -aneunts-af-eawnings vill be computed.

{e¢) No emount can be withheld from the earnings of a

Judgment debtor which he-esn-preve 15 necessary for his-

suppars oy -Fer -4 - suppers-of-nis-famidy for the use of the Judgment
debtor ar the judgpent debtor's fawily supported ic whole or in

the nt debior unleds the ) ot 1s for a

B the nt_debtar, the judgment debtols spouss, or
the Judgment debior’e faplily for the common necessaries of iife

or _ incurred for personal ssrvices rendered by sny employee or

—

former smployee of ithe judgment debior.

(d) 1If a judgment debior wishee a court hearing to prove
that amounts should not be withhald from his ssrnings because they
are necepsary for mio-suppere-sr-fev-ihe-suppert-sf-his-fankly the
use of the judgment debtor ox the ] ot debtor's family nﬂg_m?d
nt debtor

in whole or in part by the judgment debtor, s-me the judgme
shall file with ihe levyingsy - T

Cofficer an original and one copy of the “judgment :
debtor’s claim of exemption” and an original and one . !
copy of the “judgment debtor’s financial statement.” The .
notice shalil nho%'—the judgment debtor that the E
claim of exemption form and the financial statement
form may be obtained at the office of the levying officer
who shall have the forms available at his office.

(e} Under. Section 300 of the Labor Code, the
judgment debtor may revoke an assignment of wages o
salary to be earned after the time of the revocation unless
téx;ﬁ assignment is made pursuant to Section 4701 of the

- - F e
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| Bection T723.127 {pags 3}

--'.' : Daiete entire sacﬁio;. '

Renumber section as Sectlcn 723.127.

Section 723.150 (page 39)

i

* 723.150. The Judicial Council dopt rules for the

administration of this chapter,” including rules

prescribing the pay period or periods tc which various

forms of prepaid or deferred earnings are'to be allocated

and the method of computing the amount to be withheld
. from such-forms of earnings under Section 723.050.

. Sections 1l.and 12 (pege i)

SEC. 11. Any levy of a writ of execution against the

- earnings of an empioyee pursuant to Section 682.3 of the
Code of Civil Procedure : '

1, 1977, shall be given effect

employer prior to January

" after the operative date of this act to the same extent as
it would have been given effect had this act not been
enacted, and the law in effect prior to the operative date

of this act shall govern such levy. No earnings
withholding order servad pursuant to this act on or after
aeormey )1, 1977, shall be given any effect during the
period that a levy made pursuant to a writ of execution
against the earnings of an employee pursuant to Section
6823 of the Code of Civil Procedure has been given
_effect, and any earnings withholding order served on an
employer during the period such a levy is in effect shall
" be ineffective. . : Wi
SEC. 12> This act shall become operative on }.nua-y{_ -—-\"ﬂ
1, 1977. The Judicial Council, the state agencies
concerned with the implementation of Article 4
(commeneing with Section 723.070) of Chapter 2.5, of
Title 9, of Part 2 of the Code of Civil Procedure, and the
court clerks and levying officers shall, prior to that date, -

take all measures necessary in order that the provisions Ity )
of this act may be implemented on Jonvarni 1, 1977. -




